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and courts alike these days. But every argument does not domestic
violence make. There are four main legal components to be addressed
when evaluating whether or not filing a domestic violence petition is appropriate.

)) omestic violence is a serious issue taken seriously by law enforcement

First, is the situation between “family or household members”? Under West
Virginia domestic violence law, family or household members are statutorily defined
more broadly than you might expect in that biological relationships, legal relationships,
romantic relationships, residential arrangements, and parenting relationships may qualify.
And such past relationships and residential arrangements count as well as current ones.

Second, do the acts and/or words between the family or household members fall
under the statutory definition of “domestic violence or abuse”? Yes, certain verbal
communications count, and there is certainly no requirement that the alleged victim be
beaten or even that hands be laid upon them for domestic violence to have occurred.
Under West Virginia law, there are five categories of activities and/or communications
that constitute domestic violence:

¢ Attempting to cause or intentionally, knowingly, or recklessly causing
physical harm to another with or without dangerous or deadly weapons;

% Placing another in reasonable apprehension of physical harm;

% Creating fear of physical harm by harassment, psychological abuse, or
threatening acts;

«» Committing either sexual assault or sexual abuse as defined under the
pertinent criminal statutes; or

« Holding, confining, detaining, or abducting another person against that

person’s will.

It is very important to recognize and understand that the underlying concern in the first
three categories of domestic violence is that of physical harm.

Third, is the person filing the domestic violence petition in magistrate court a
person who may file under the statute? A person who believes that they themselves have
been the victim of domestic violence may file to seek relief for himself or herself. If the
alleged domestic violence victim is a minor child or physically or mentally incapacitated
to the extent that he or she is unable to file on his or her own behalf, an adult family or
household member of the alleged victim may file for that person; the most common
situation in which this provision is used is where a parent files on behalf of a minor child.
Finally, a person (not necessarily a family or household member to the alleged victim or
the alleged perpetrator) who has witnessed or reported a domestic violence incident and



who, as a result, has been abused, threatened, or harassed, or has been the subject of other
actions intended to intimidate them may file a domestic violence petition.

Fourth, can the domestic violence petition be filed and heard in a particular
county? A person filing a domestic violence petition has potentially several choices of
counties in which to file and have their case heard: where the alleged domestic violence
occurred, where the alleged perpetrator is living (either temporarily or permanently), and
where the alleged victim is living (either temporarily or permanently). If the parties are
married to each other, the potential list of counties can expand even more.

Finally, where the request for relief includes child support and/or
custody/visitation/parenting time, multistate jurisdictional issues arise under the Uniform
Interstate Family Support Act and the Uniform Child Custody Jurisdiction and
Enforcement Act.

Domestic violence petitions are filed in magistrate court on standardized forms,
but completing the forms fully and effectively can be difficult and potentially have
serious consequences at the final hearing days later in family court. Presenting your case
effectively at that final hearing can also be more complicated than just telling your side of
the story. Retaining an experienced family lawyer to assist you (whether you are filing a
domestic violence petition or you have been served with a temporary domestic violence
order) in the process from the outset can make a significant difference.
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returned to us a signed Engagement Letter and the full case advance required. You should consult an attorney for individual advice regarding your own situation and should not rely on this
web site to substitute for the advice of the Law Offices of Marci R. Carroll or another qualified attorney regarding the particular facts and circumstances of your domestic relations matter.
Marci R. Carroll, Esq., is designated as the responsible attorney for this site. Please refer to our web site for additional legal notices.

DISTRIBUTION: You may reproduce materials, including this article, available at this web site for your own personal use and for non-commercial distribution. All copies must include the
above copyright notice, full identification of our office and contact information, and any disclaimer or notice posted on the site that is applicable to the copied information.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


